IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL J. CARR : ClVIL ACTION

V.
COWONWEALTH OF PENNSYLVANI A, ; NO. 01-CV-2792
et al. :

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 14, 2003

Petitioner Daniel J. Carr is presently incarcerated at the
State Correctional Institution in Dallas, Pennsylvania. Carr
filed a Petition for Wit of Habeas Corpus pursuant to 28 U S. C
8§ 2254, alleging ineffective assistance of counsel. This
petition was referred to United States Magi strate Judge D ane M
Wl sh who issued a Report and Recommendation (“R&R’) that the
petition be denied. Carr’s objections to the R&R contend t hat

Strickland v. Washington, 466 U. S. 468 (1984), was m sapplied to

his ineffective assistance clains. Specifically, Carr argues
that his counsel was ineffective in: (1) failing to object to the
adm ssion of a statenent of non-testifying co-defendant, Cerald
Laarz; (2) failing to object to the redacted version of the Laarz
statenent; (3) failing to request a limting instruction
concerning the Laarz statenent; (4) failing to investigate the

exi stence of or call as trial w tnesses two individuals who



al l egedly woul d have provided excul patory information; and (5)
failing to use the “clean-up agreenent” between petitioner and
the Commonweal th as evidence at trial. Carr contends that Judge
Wl sh erred in finding that he had not net the Strickland test
for ineffective assistance.

Strickland provides that to establish ineffective
assi stance, a defendant nust show that: (1) counsel’s performance
was deficient; and (2) the deficient performance prejudiced the
defense. Strickland, 466 U S. at 687. The prejudice prong of
the test requires the defendant to show that there is a
reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.
Id. at 694. Petitioner has not shown that counsel was deficient
and any deficiency that m ght have been shown was harm ess
because it would not have affected the result, due to the weight
of the evidence against him The court has considered Carr’s
objections and finds that they lack nerit. The objections do not
present any argunents not addressed in his original petition.
The State court was correct in its findings and Judge Wl sh’s R&R
was thorough and wel |l -reasoned. Therefore, the R&R i s approved

and adopt ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL J. CARR : ClVIL ACTI ON
V.
COMMONVWEALTH OF PENNSYLVANI A, NO.  01-Cv-2792
et al. :
ORDER
AND NOW this _ day of March, 2003, upon consideration of

the Petition for Habeas Corpus, de novo review of the Report and
Recomendati on of United States Magi strate Judge Diane M Wl sh,
the objections thereto, and for the reasons stated in the
foregoing Menorandum it is hereby ORDERED that:

1. The Report and Reconmendation i s APPROVED AND ADOPTED,

2. The Petition for Wit of Habeas Corpus is DEN ED AND
DI SM SSED, with prejudice; and

3. A certificate of appealability is DEN ED.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL J. CARR : ClVIL ACTI ON
V.
COMMONVWEALTH OF PENNSYLVANI A, ; NO.  01-Cv-2792
et al. :
ORDER
AND NOW this _ day of March, 2003, due to a

t ypographi cal error, the order dated March 14, 2003 (paper no.
26) is AMENDED to include a mssing line, “allegedly would have
provi ded excul patory information; and (5)” The anended version
is attached hereto.

S. J.



